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IN THE ClRCUiT COURT'OF CABELL COUNTY, WEST VIRGINIA
MATTHEW B‘RIAN YOAK, M. I).,

Plamt:ff

.o _'? e ~ CIVIL ACTION NO, 06-C-957 .

(Judge: David M. P_ancake)
MARSHALL UNIVERSITY BOARD OF _
GOVERNORS‘ UNIVERSITY PHYSICIANS AND
“UPGE“NS, INC and DAVH) A. DENNING. M.D.
Defendant
ORDER

hls matter came befom this Court on the Defendants, Marshall Umversuy Board of

'Govemors Umvers1ty Physmans and Surgﬂons Inc and Dav1d A Dennmg, M D.'s Motlon to

Dlsmlss under Rules 12(b)(1) and (6) of the West VlrgIma Rules of C1v11 Procedure. Havmg

' _conmdered the Motlon Memorandum in Support Response of Plamtlff argument of counsel,
. and appropnate Iegal authonty, and for the reasons more fully setforth herein, the Defendants

:Motlon to DISII'IISS is hereby GRANTILD

THE STANDARD FOR A MOTION TO DISMIS‘;

A motlon to dlSlnlSS pursuant to Rule 12(b)(6) of the West erglma Rules of Civil

Procedure is a means of te%tmg the formal sufﬁmency of a cump]amt See Colha v. McJunkin,

178 WVa 158 358 SEZd 242 (1987), cert denied, 484 U.S. 944 108 S. Ct 303 (1987);

Mandohtls A Elkms Industnes, Inc 161 WVa 695 717, 246 SEZd 90’7 920

(1978)(superseded in part by statute see Gallapoo V. Wa]Mart Stores, 197 W. Va. 172 475

- S.E. Zd 172 (1996)) A motwn to dlsmlss enab}es a court to weed out unfounded sults Harrison

V. Davm 197 W Va 651 478 S E 2d 104 (1996) The pnmary purpose of a motion to dismiss is

_:'to seek a determmatlon of whcther the plam‘nff is entitled to offer e\r]dence in support of the



Y

clalms made in the complamt Dimon V. Mansey, 177 W.Va. 50 52, 479 S E 2d 339 (1996)

Although a motlen to dlsmxss for fallure to statc a clalm 18 vxewed with dlsfavor 1f a plamnff’s

'eomplamt states no cause of actlon upon Whlch re11ef m;ght be granted then the defendants

' mouon to dlSIIllSS should be granted See Fass V. Nowsco Well Semces Ltd., 350 S.E. 2d 562,

564 (1986) Govemmental 1mmun1t1es are properly detexmmed pursuant to a motmn to dismiss

because the purpose of such munumties is to protect govenunentai ofﬁeers from bemg subjected

to SUlt See Hutehlnson v, Huntmgton 198 W Va 139, 479 S.E.2d 649 (1996) “Immumtle‘:
under West Vlrgmla law are more than a defense to a sult m that they grant governmental bodies

.: _ _'and pubhe ofﬁmals the rlght not to be subjected to the burden of irial at ail, The very heart of the

1m1numty defenee is that it spales the defendant from havmg to go forward w:th an mqmry into’

the merits into, the case e Id (Cltmg Swmt v, Chambers County Comm 514 U.S. 35 (1995))

-Thls mc}udes the burden of d1scovery §g§_Holiand €X _re]. Overdorff V. Ha.rr1ng10n,_268 F.3d

- 1179, 1185 (10" clr..-go_ol)..- |

o FiNDI'NG OF FACTS‘ 2

The P]amtlff is a medlcal doctor who resules in Wlihamstown, West Vlrglma See

(‘omplamt at g 4, He was appomted as an Asmstanl Professor of Surgery at the Joau C. Edwards

Sehool of Medlcme (“SOM”) in fuly, 2002, L id. at g 10 Hls mmal appomtment ran frem
: July 1, 2002 to J une 30 2003 See 1d In addmon to the appointment w1th the SOM the PIalntxff

| recelved an appomtment to practice medwme w1th Umvers:ty Physwlans & Surgeons (“UP&S™).

S _,c_! hese appomtments were renewed annually, up to and mcludmg, an appomtment from

| Ju_lyl 2004 to June 30, 2005 ‘.See id.

! The allegations in the Comp__l_eii_lt are taken as true solely for the purpose of this Order.



_ On November 17, 2004 the Plamtlff gave notlce that he was resigning his appomtment
wrth both the SOM and UP&S See 1d at 1{ 13 Thls notlce constituted a breach of any
' employment contract between the Plamtlff and the Defendants On November 19, 2004, the

'Defendants chose to tenmnate the Plamtlﬂ’s ernplqunent effective December 3 2004, rather

than December 31, 2004 as suggested by the Plamt1ff See Complamt at 1] 17. The Plaintiff

o alleges these actrons were unlawtul and wrtbout Justlﬁcatlon He further alleges that Dr. '

Demﬁng’s aetione “w_e're taken .wrth full lqlowledge of the 1llegallty a_nd were motwated by actual

_ mahee ? Complamt at'ﬂ 17

Addmonally, the Piamtlff al]eges a cause of actton for the faﬂure of the Defendants to

remove his name from 1ts web site - in 2 t1me1y manner and for neghgence in reporting hlS
credentlals. S

PROCEDURA.L HIST(}RY o

', The Plamtlff 0ng1na11y filed thls actlon - Kanewha County on May 9 2005, The'

I Defendantb ﬁled a Motron to Dismiss based on 1mproper venue, failure to provide statutorily
requrred pre eult notlce quahﬁed immunity, and farlure {o state a claim upon which rehef may be
: granted On July 14 2006 the Court entered an Order granting the Defendants Motion on all
' grounds and drsmlssmg the aetlon wrth prejudlee After the Order was entered dlsmlssmg the

_actron, the Platnttff ﬁ]ed a Motron for Rehef from Judgment argumg that the drsrmssal should

~  have been wu;hout prejudlce beea.use grantmg the Motren to DlSrnlSS based on failure to prov1de

pre- -suit notrce deprwed the Court of jurlsdretron over the other arguments On October 17, 2006

' the Court entered an Order d1smlssmg the action w1thout prejudlce -On Oetober 23, 2006, the

_ Plamnff filed a new. aetlon m the Kanawha County C1rcu1t Court On Deeember 12, 2006, the



_ Court granted a jomt Motlon to Transfer and the case was, transferred to Cabell County

CONCLUSION OF LAW

A The Plamtlff’s Complamt must be dlsnussed because these Defendants are
- entltled to quallfied lmmumty from suit, :

The common law doctnne of quahﬁed mlmumty is desrgned to proteet publlc ofﬁemls
_from the threat of litxgatmn resultmg from d1tﬁeu1t deo151ons whleh must be made in the course

.of thelr employment See e. g, (,lark V. Dunn, ‘195 W \Ia 2, 463 S.E."J 374 (”‘f‘ 5. T

susiam a vxable elaun agamst a Statc agenoy or 1ts employees or ofﬁelals acting within the scope
of thelr authonty sufﬁclent to: overcome this 1rnmun1ty, it must be estabhshed that the agency
-employee or ofﬁcml knowmgly v1olated a olearly established law, or acted mahe1ously,

. {'raudulently, or oppresswely ‘ Parkulo v. West Vlrglnla Board of Probatlon and Parole 199

W. Va 161 483 S E 2d 507 (1996), Clark 465 S, E. 2d 394 (c:tmg State v. Chase Securities, Inc.,

_188 W. Va 356 424 S E 2d 591 (1991)) In other words, the State 1ts agenmes ofﬁmals and
_ .. employees are mmmne for thS or. omlsswns ansmg out of the exercise of discretion in earrymg '
out theur dutIBS S0 10ng as they are not V:olatmg any known law or acting w1th mahce or bad

: falth Syl pt 8 Parkulo -

i " The Plamtlff does allege that these Defendants acted “unlawfully, and without
Justxﬁeatlon or comphance W1th apphcable procedure ” See Complamt at 9y 14, 15, and 16. 'lhe |
” Plamtlff also alleges that thcse Dr. Dennmg s aoﬂons “were taken with full knowledge of their

: .. 1llega11ty and were motlvated by actual mahce.” Complamt at 1[ 17. The Plamtlff has not alleged
that the Def‘endants actlons violated any clearly estabhshed statutory or constltutlonal rights of

which a reasonable person in Dr. Denmng s pos1t1on would have known about While the



| -Plamttff has alleged that Dr Dennmg 5 actlons were taken w1th actual mahce the srmple use of
the word mahce is msufﬁcrent to overoome the Defendants entttlemcnt to quauﬁed 1mmumry

See Prnder V. Johmon 54 F. 3d 1169 1173 (4”‘ C1r l996)(statmg that for a right to be clearly

estabhshed it must be estabhshed in a partroularlred and relevant sense, not merely as an
: overarchmg entrtlement to due process "
* The eommon 1aw doetrme of qualtﬁed rrnmumty was scrutinized and analyzed in detail -

- by the West Vrrgmra Supreme Court of Appeals in State v. Chase Securrtres Inc 188 Ww. Va

356 424 SEZd 591 (1992) There, the State brought suit- against Chase Securities, Inc
| (“Chase") a brokerage company, to TECOVer damages 'for losses sustained by the Consohdated
bund Id at 357 242 S E 2d at 592 Chase filed a thrrd-party complamt agamst members of the -
State Board of Investments (“Board"), dllegmg that Board members approval of certain large
_ .trensaotrons whrch resv.lted in ﬂnancml losses to the State rendered hable the Board members.
. Id. The C1rourt Court of Kanawha County drsmrssed Chase’s thrrd-patty comp]amt against the
Board on the ground that it was imimune from suit, and Chase appealed The West Virginia
' Supreme Court of Appeals upheld the State Board’s d1smtseal from smt finding that the
: members of the Board were entitled to quahhed 1mrnun1ty for the drscretlonary decisions that

-they made regardmg mvestment trarrsactmns Id at 362, 424 S E.2d at 59’7 The Court relied
: -upon dISeussrone from federal courts on the purpose of quahﬁed 1mmumty and commented that
' | _quahﬁed 1mmun1ty is desrgned to “msulate the deorsron rnakrng process from the harassment of
prospective httgatmn » Id at 361 424 S E 2d at 596 “The provrsmn of 1mrnumty rests on the
view that the threat of ltebllrty wrll make federal ofﬁcrals trmrd in can—ymg out their official

' _dutles, and that effectlve govemment w1ll be promoted if ofﬁerale are freed the costs of vexations



 and often ﬁ'ivoious datuages suits.” 1d, (quoting Westfan v. Enywin, 484 US. 292,' 295 (1988)).
In Chase the West V1rg1ma Supreme Court of Appeals adopted the test used by fedcral
courts to determme the apphcabﬂnty of the doctnne of quahﬁed 1rnmumty for the acts of public

_ | ofﬁclals Spec1ﬁcally, the Court empIOyed the standard deve}oped by the Umted States Supreme

Court in Harlow V. F}tzu;eraid holdmg that “govemment ofﬁclals performmg dlscretlonary

functlons generally are shlclded from cml damages msofar as thelr conduct does not violate
i _clearly estabhshed statutory or constltutlonal nghts of whloh a reasonablc person would have
| _knowrt " Id at 362 424 S. E 2d at 597 (quotmg Harlow V. Fltzgerald 457 U.S. 800, 812 (1982)
'The ____Co_urt explamad _furthor that the term reasonable person is defined as a “a reasonable

lr public ofﬁcial occupying the same position as tﬁe_ defendant public official.” Id. at 1. 16,(citing

| :Anderson v, Crelghton, 483U S. 635 (1987))
| ~The West Vtrguua Supreme Court of Appeals spectﬁcally extended the applicability of
| -the quahfiod 1mmumty doctrme to the State Agoncy for whom the ofﬁcuai is employed statmg
“the ; agency for Wthh the employee or ofﬁcer worked ordman]y—but not always en}oys qualified
1mmumty co-terminus w1th or of oqual effect to, that enjoyed by the ofﬁcer or omployee
e Parkulo v, West V rgmta Bd ofProbatton, 199 W Va 161 177 8,483 8. E 2d 507, 523-4 (1996) '
Accordmgly, D, Dennmg, the Marshall Umversuy Board of Govornors and UP&S are shlelded: g
| from hablhty because quahﬁed 1mmumty is co-termmus

| The Plamtlff’s'CompIamt alleges various canses of actious. However, it is completely
devmd of any allegattons of a v101at10n of a '-;poclﬁc statute or of a paruculartzed denial of any
' cons_ntutlonal rtght. The Plamuff has attemptcd to overcome this defect in his original

Complaint by a_dding allegati_ons_ of a violation of 133 CSR. § 971_2. See Complaint at § 16,



'Hov&.rever thiS regulétloﬁ 1s not apphoable beéause the Pla1nt1ff was not cnt:tled to .the bcneﬁts of
‘a contract whlch he breached bcfore the Defendants accepted his remgnatlon before the date he
| spcc_:ﬁed. _S_gg Comp_l_a_mt aty 13 A_s sqch_, hls_Complalnt fails to rise to the stan_dard requlred to
defeat the : Iisfeﬂdénts’ éﬁtitleﬁieﬁt to:'qua'a.lliﬁé.d. i'mllmllﬁity.. |

Dlsposmve: _niqt.ibr.l.s ﬁ_lé_d Q_ﬁ béﬁalf_ df_ géve@ental defen_dants which, as is the present
.cas.e in.lpli.c'ate..nuﬁerou's irﬁfnuﬂitiéé r..s:.quire. . uniqﬁé cénéidération. “Imrnu.nities under West
.VIrgmta law are more than a defense o a suit in that they grant govemmental bodies and .

public offczals the rzght not to be subject fo the burden of trml at all Hutchlnson V. Cltv of .

IIuntmgto_ ]98 W Va 139 479 S E 2d 649 (1996) (emphasm added) Indced “[t Jhe very heart

- of the 1mmun1ty defense is that it spares the defendant fmm kavmg to go forwam' wzth an

' '.mquiry mto the ments of the case 7 Id (emphams added) Cltmg wmt v Chambers Qounty

Commlsswn 514 U S 35 (parallel cltauons omltted) (1995) ‘As Jusuce Cleckley in Hutchmson
] .wrote - |
~ As assertion of quahﬁed or dbsolute 1mmun1ty shouid be heard and resolved prior
to any trial because, if the claim of immunity is proper and valid, the very thing
from which the defendant is immune — a trial — will absent a pretrial ruling occur
and cannot be remedied by a later appeal. On the other hand, the trial judge must
understand that a grant of summary judgment based upon immunity does not lead
 toaloss of nght that cannot be corrected on appeal '

_ Id at note 13
Slmﬂarly, the Umted States Suprerne Court used almost 1denncal reasomng to that of
Justlce Cleckley. in Hutchmson to guide the federai ]udlcmry as to the-lmportance of 8

govemment ofﬁclal’a rxght to be summanly dlsmlssed from litigation when qualified 1mmumty is’

applxcdble Saucwrv Katz 533 US 194 201 121 S. Ct 2151 2156 (2001) “The privilege of



1mmumty from sutt 18 an munumty rather than a mere defense to hablhty, and hke absolute

o 1rnmun1ty itis effectwely lost if a case is erraneously permuted to go to tmd ” Id, (emphasxs

added) Funher, Sauc1er holds that 1mmumt1es spare govermnental defendants from the other

: :burdens of l1t1gat1on Id Other burdens of htlgatmn have been held to 1nelude d1seevery See
Holland 2.4 rel Overdorff v, nggon 268 F 3d 1179 1185 (10th Clr 2001) Thetefore the
Defendants should not he sub_]ected to the burdens of l1t1gatlon because they are entitled to
'quahﬁed 1mmun1ty, end the State defendants are ent1t1ed to the same quahﬁed 1mmumty as Dr.
. 'D_el}nmg. g : .. S ‘ _
- B 7‘ ’I;l:e l’laintlff llas '.fai.led to Etate a elairll uﬁen Whiclx‘ relief mey be granted.
The | Plamtlff has alleged clalms for breach of contract, neghgence and tortious
' interference wlth eenujaet:. F1ret the Plamuﬁ’ 5 clatrns for a breach of contract cannot be
naaietzillled becauee h1s Il»l_o.eember_ 17, 2004 letter of remgnatl_on was a breach of any employment
"c'ontfac’:lé he itieay hai/.e'llad"with thc Defendaets; o | :
- The general rule in cases of a;ntlc1patory breach of con.tract is that where one party
' | repudlates the contract and refuses 1onger to be bound by it, the injured party has
| an electxon to pursue any of three remedles he rnay treat the contract as rescmded
. j arl,d recover on qu'qr__ztum_ merfz; so far as.he_has .performed;_ or he 1_~f_1ay keep t_h_e
'cent'reef_'aliv:e f_ol; the benefit of .bol_:._h:]-aart'ies, _b'.eing.. at all .ti_mes.ready and able to
.i)erfol'ln, .andl at tihe end ef tlle ﬁme' epeCi_ﬁecl in lhe contract for performance, sue
aﬁd reeo_ver endef the eclnﬁ‘ac’t; 'er_he may freat the'.repndi'ation as jeutting an end l;o
the eel;trecf _fo:r. al] p’u_r"poses of pe;fenhance, and sue for.the profits he would have

realized, if 'h:e: had not been prev:ented_'ﬁ'brrl performing.



Syl Pt. 1 Annonv Lucas ISSWVa 368 185 SEZd 343 (1971)

The ailegatlons in the Complamt show a breach on the part of the Plaintiff and the

| Defendants treatmg 1t as rescmded Slmply, the Plamtlff cannot offer his resugnatlon in violation

of h1s agreement and then cemplam that the Defendants accepted 1t before he was ready The

. Plamtlff alleges he had a contract w1th the Defendants whtch was to Tun unt:l ]une 30 2005. He
. | admtts that he offered a letter of remgnatmn that was 1o be effeetlve on December 31, 2004. By
the Plaintiff’ 8 'oWn atlegatiens the Defendants s1mply rescinded the' employment contract.
: 'Therefore the Plamtlff’s elaufns for breaeh of contract cannot survive. leewxse the Plaintiff’s
clalms for tortlous mterfemnce thh ‘a eontract cannot be sustamed beeause ‘the I)efendants
| Ieselnded the contract based on the Plamttffs own breach The Plamtlff s own aetmns were
-. tbose that led to the Defcndant s aetlon's not any tortlous 1nterferenee with a contract. '
“The Plamtlff’ $ allegatlens fer neghgence ignore the Defendant’s entitlement to quahﬁed
_ mlmumty Furthermore the claxms are based solely on the mformatwn eontalned on its web51te
| T_he_ webstte hae a cle_ar_ly 'pos_ted site d1ec]a1_mer which s_tates:. ”
Inforniation e_n_the Mershai} University J e'en_ C. Edwerds School of Medicine Web
site is pr'evtded by fa'enlty,:stat'f .students and erganizations. Although we sirive to
| keep our Web mformatmn aceurate and up-to -date, we cannot always guarantee
aceuraey The Sehoo] of" Medleme is not io be held responsnble for errors or
omzss1ons in mformat_lon provided via the Web mte. Vleltors o the School of
Medlclne sit_e' a;re reenOnsit}le for .eentaeting tl‘le.. aperbnriate persen/departlnent to
 verify infennetien and sltonld'net _rely on the 'i.nfe_rmation contained within the

site.

[P



It also states that “[t]he School of Medlcme wxll 1nvest1gate all complamts involving personal
Web pdges and w111 remove or block matenal or hnks to matenal that violate federal or state law
ot Umver_suy pohey._ i ] |

' T_h'ese e]__aims ere .r_lov:e_l e.l'aims..' There is no _authority to file suit for the failure to
_in_nﬁedi_ate_l_j eeiﬁe_ee en.' individial from'a. web site iisﬁng. The website information is sim'ilarl to
thet__ef en. _iini"erfhat“iehél.I_!;eee_ﬁere er .di.re'eto@. .The: Defe;ldents co_uld ho't' be expected to

'.v'vi't.hdraw cvery. infeﬁhatienel_ brochures '_.in 'cireul..atien: thet eontain the Plaintiffs name.
Like{vise? the t_i'efén&aﬁté eeneof beexl;eeted te:ehange evefy phone book each time a faculty or
stai’f meleber leaves their einpley. The .ce_rrect remedj fer__this .alleged violation is the remedy
:pl.reeided._in the diselaimer;i;e remeire thejPlaiﬁt_iﬁ"’ s. infonnatioﬁ from the website. Now that

I_ the .:Pleiﬁtif.f.' hes p'e'i:ntec.lzktmt i‘es 'ina'eeurae.y,.the Defehdante will take steps to remove the
‘ requested l1stmg Therefore the Plamuff has falled to state a cause of action upon which relief

- may be granted

C.. If ‘the Plaintiff is allegiiig that he breached the comtract because the

Defendants had failed to provide the benefits due him under the contract,
then the Complaint must be dlsmlssed because he failed to exhanst his
admmlstratwe remedles . :

The. Plamnff argued that the reason. he .breaehed the contract w1th the Defendants was
) because the Defendants’ “fmlure to perform matenal ebhgatlons under thelr eontract[ 1’ l
: Cempla_mt _a\t 9 13. The _Pl_emtlff then goes on_ to al_lege the Defendants v1olated T;tle 13_3 of the
.. Code of Stafe' Reguiations. ‘See Ce.rni).laiet at 1 15?16. _Fj;rst, the Plaintiff fails to recognize the

. _d_ietetee of .133 CSR 9-.8_. 1, which s£a£é§: '

A fae"ultsk member desiﬁng to terminate an existing appointment during or at the

- end of the academic year, or to decline re-appointment, shall give notice in writing
at the earliest opportunity. Professional ethics dictate due consideration of the

10



N,

institlitio'n's need to have a full complement of faculty throughout the academic

Under this scouon, professxonal ethms of the Plamtxff dactates due consnderatmn of the

-mstltutlon s nccds to have a full complement of faculty throughout the academic year. The

P!amtl ff r351g11ed m the m1ddle of the academm year, completely 1 gnormg the institution’s needs.

133 CS R § 9- 16 1 prowdes “Bach- 1nst1tut10n may prowde altematwe procedures (o

those set out in W, Va Code §29-—6A for the resolut1on oi conflicts.” This section gives the

nstltution the optwn of adoptmg altematxve procedures to the formal gnevancc procedure sct

forth inw. Va Code § 29 6A If thc mstltutmn does not adopt an alternative procedure thcn the

foma] grlcvaucc procedure out]med 1n W Va Code § 29- 6A is avaﬂable, mcludmg a challenge
to h1s dlsmlssal Thc Detendants have the s0- called “Green Book” which outhnas the nghts and
obhgatlons of the Plamnff in scekmg an admlmstratwe remedy The P]amuff dld not avail
hxmqelf of thlS admlmstratwe procedure |

Thc fézlure to exhaust adlmms’fratlve remedles depnves thm Court of subject maiter

Jurlsdlcuon See Booth v, Churner 532 US 731, 121 S, Ct 1819 (2001) (exhaustlon of

B admlmstratlve remedxes is reqmred even it the admlmstratwe remedy W111 not provide the relief

sought by the clalrnant) As such the Plamtlff’s failure to avall hlmself of the administrative

remedles to whmh he is entltled Fallure to do so deprives this court of subject matter

| _ Jumdwtlon The West Vlrgmla Suprerne Court of Appea{s recently noted:

“The rule of exhaustmg adm1n1strat1ve remedies before actions il courts are instituted is

applicable, even though the administrative agency cannot award damages[,] if the matter

" is within the jurisdiction of the agency.” Syl. Pt. 3, Bank of Whechng V. Moms Plan
. gnk & Trust Comgany 155 W.Va, 245 183 8.E.2d 692 (1971)

2 In the context of tort claims agamst the Umted States, administrative prerequisites to
ﬁlmg suit have been held to be ]unsdlc’smnal McNeﬂ v, Umted States, 308 U.S. 106 (1993).

i



Syi rt 4, Dtdte ex tel. omith V. "’hﬂfpsbuﬂ! 214 W.Va. 228 583 S.E.2d 217 (2003) Here, the
'West Vlrgmra Edueatxon and State Employees Gnevance Boa.rd has the authorlty to award
E certain damages of wh:ch the Plamtlff complams The Court ruled that the Circuit Court lacked

ubjeet matter junschctlon over the claxm because the Plamtlff had falled to exhaust its

- .. : adm1mstrat1ve remedtes Id at 233 588 S E 2d 222, Therefore the Plamtlff‘s Complamt must

"'be dlsrmssed for hlS faxlure to exhaust adrmmstratlve remed1es
RULING

The Plamtlff has named Davxd A Denmng, MD in hiS 111d1v1dual oapaclty and the

Marshall Unlversny Board of Governors and UP&S in thls actlon All Defendants are entltled to

quallﬁed 1mmumty from sult because these Defendants have not v1olated a specnﬁeally identified

 statule. Noxt the P}amtlff has falled 10 state a ela:lm agamst these Defendants upon which relief

may be granted He admlts that he breached the eontraot before the breaeh he alleges by the
efendants Fmally, the Plamtlff has faﬂed to exhaust his admuustrauve remedies, thus

depnvmg this Court of SubJeet matter Junschctton Therefore, thls Court must dismiss t}us

_ aetlon | |

| Therefore the Defendants Motlon to D1srmss is GRANTED

' | Th1s aetlon 1s DISMISSED WI TH PREJUDI CE AND ONT. HE MERI TS.

: Thls isa ﬁnal Order ”I‘he (‘lerk of thlS Court shal forward a copy of thxs Order to all

o counsel of record and remove it from the docket of thl‘? Court

Enter this W3ed d_ay_of - M.}, 2007

" JUDGE DAVID M. PANCAKE



y Pfepai"ed by:

Vammore ,
BAILEY & WyaNT, P.LL.C.
500 Virginia Street, East, Sulte 600
- Post Office Box 3710 X

Charleston West Virgihia 25337- 3710 e
04) 3454222 .

'In_spetl::t_éd by and ‘Iagr_'ééd _to__h; to fdrm only:

William V DePaulo, Esqmre

179 Summers Street, Suite 232 .
Charleston, West Virginia 25301 »2163
Tel: 304-342-5588 -
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